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Abstract
This report focuses on the phenomenon of terrorism and the anti-terrorist legislation in three Southern 
American countries: Argentina, Chile and Colombia. It will be to prove, firstly, whether in these countries 
the definition of terrorism, if a definition is provided at all, is clear enough; secondly, whether it is defined 
according to the constitutional requirements and to the principles of the rule of law; and thirdly, whether its 
definition is in accordance with fundamental Human Rights. It is also outlined the anti-terrorism legislation 
and its enforcement by pointing out the most salient features in each country.
Keywords: Anti-terrorist legislation; South America; Argentina; Chile; Colombia; Rule of law.

Resumo
Este relatório foca o fenômeno do terrorismo e da legislação antiterror em três países latino-americanos: 
Argentina, Chile e Colombia. Pretende provar, primeiro, se nesses países a definição de terrorismo, se é 
que ela alguma vez chegou a ser fornecida, é clara o suficiente; segundo, se tal definição está em acordo 
com os requisitos constitucionais e os princípios do Estado de Direito; e, terceiro, se respeita os Direitos 
Humanos. Delineia-se, igualmente, a legislação antiterror e a sua aplicação indicando suas mais salientes 
características em cada país.
Palavras-chave: Legislação antiterror;América do Sul; Argentina; Chile; Colombia; Estado de Direito.
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1	 Introduction
Since the beginning of the 20

th 
century, at least, there have been counter-terrorism policies that mix war 

and criminal arguments. However, the current politics are manifestations of a new security-paradigm which also 
shows new forms and constructions. In the current securitization2 processes, foreign dangers mix with domestic 
dangers, social fears mix with fears of the State and crime control measures mix with defense measures. In 
the past, the decision to go to ‘war’, or to fight against individuals, usually individuals and groups seen as 
‘terrorists’ which have been declared enemies inside a national State, was very complex. The counter-terrorism 
policies were enforced only on the basis of exceptional law or, alternatively, had to be taken in spite of the 
law. At present, the ‘declaration of war’ and the persecution of those who are taken as possible enemies occur 
not against, but in a sphere that is beyond the modern law, beyond the principles of a constitutional State, and 
beyond the notion of national sovereignty. And this occurs, often, in evident violation of fundamental Human 
Rights. It is obvious that more efforts must be made in order to change this situation.

The Philosopher Ralf Dahrendorf claimed that terrorism is an essentially destructive phenomenon. 
Because of this, he claimed that any answer must be essentially constructive.3 We consider that this is a 
fundamental point in terms of deciding how to react when confronting terrorist acts. The possible causes of 
the different forms of terrorism in the world are the gap between richness and poorness, class conflicts and 
scarce natural resources, the conflicts between different ethnic and racial groups, conflicts emerging from 
cultural differences (motivated in religious or political ideals), the fear of the “other” (multiculturalism),4 
among other grounds. Because of this, the reaction to “terrorism” should not, or at least not only, be oriented 
to the harsh punishment of the singular offenders, but actually to the eradication of those conflicts, through 
mutual respect and peaceful coexistence. Of course, this is easier said than done. Anyway, keeping this idea 
in mind, we should be in the best form to define what we consider terrorism and how to respond to it, through 
and beyond the criminal law.

In this report we will concentrate on the phenomenon of terrorism and the anti-terrorist legislation in 
three Southern American countries: Argentina, Chile and Colombia. They show differentiated types of terrorism 
and terrorist acts, and also have dissimilar legislations put in place to react against it. We seek to prove, firstly, 
whether in these countries the definition of terrorism, if a definition is provided at all, is clear enough, and 
secondly, whether it is defined according to the constitutional requirements and to the principles of the rule 
of law, and thirdly, whether its definition is in accordance with fundamental human rights. We also achieve 
to outline the anti-terrorism legislation and its enforcement at the national and regional levels by pointing 
out the most salient features in each country. After this revision, we will try to answer two central questions: 
Can we affirm that the anti-terrorism legislation and its implementation in Argentina, Chile and Colombia 
are essentially constructive? What would the key features be of a constructive anti-terrorism legislation in 
accordance with the political, legal and social situation of South American countries? Before starting with the 
individual country reports, in the next sections some general ideas of this sub-continent are introduced, the 
forms of terrorism which have taken place there and its regional legislation.

In South America, and in general in the so called “Latin America”5, there have been different forms 
of terrorist acts and terrorists groups for decades. It is not possible to put together all of these realities under 
one label, such as, for example, “Latin American terrorism”. Each country has had very particular conflicts 
originated in concrete political reasons, economic struggles, ideologies, etc.

Only one kind of “terrorism” has been similar in several American countries: the Terrorism of State 
or State of Terror.6 Military and civil dictatorships dominated the political, social and economic scenarios of 
countries in South and Central America between the decade of the 1960s and until the later years of the 1990s. 
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Most of these unlawful governments were supported by foreign interests, fundamentally by the USA, within 
the political framework of the so called “cold war”. These regimes decided to avoid the possibility of socialist 
or communist democratic governments. Therefore, they practiced censures, political persecutions, violations 
of the rule of law and of fundamental human rights throughout the whole population. Especially brutal were 
the common and numerous illegal imprisonments, torture, forced disappearances and illegal executions of 
members of the opposition, which means of those who held different opinions, regardless whether the opponent 
was a student, an intellectual or an armed combatant. The installation of regimes on the basis of terror was the 
most effective instrument to hold political power during years, and to stop the “red menace”.7 These regimes 
fought the opposition and the insurgence, whereby each political opponent was seen as an enemy. Some of 
them, in fact, tried to defend their ideas and tried to reach the political victory of communism or socialism by 
means of armed conflict.

Thus, on the one side was the State apparatus spreading fear and terror in the public. On the other side 
were the political subversives, who did not accept the methods and impositions of the governments and were 
not afraid of their cruel methods. In this way, many political opponents fought against these regimes, often 
spreading fear to the rest of the society as well, which did not want to get involved, or could not, or did not 
want to, see the violent methods of the regimes, and principally, because of fear, the new dictatorial rules were 
accepted. States of Terror are a very particular category under the possible forms of terrorism. However, in this 
report we will not analyze this form of terrorism, which is fortunately not present in Latin America anymore, 
but we will concentrate our attention on the current situation of terrorism and the anti-terrorism legislation in 
Argentina, Chile and Colombia.8

Coming back to the question of the “terrorist groups”, apart from States, in Latin American countries, 
it is possible to summarize the following groups, which during the time of opposition to the dictatorships, 
committed attempts and crimes against the civil population also took place on their behalf: the Sendero 
Luminoso and the Movimiento Revolucionario Tupac-Amaru in Peru; the Montoneros, the ERP (Ejército 
Revolucionario del Pueblo) and the FAR (Fuerzas Armadas Revolucionarias) in Argentina; the Frente 
Patriótico Manuel Rodríguez and the Movimiento Izquierdista Revolucionario in Chile; the ELN (Ejército 
de Liberación Nacional) in Bolivia; the MLNT (Movimiento de Liberación Nacional Tupamaros) in 
Uruguay; the VRP (Vanguardia Revolucionaria Popular) in Brazil, and the Fuerzas Armadas Taoístas in  
Guatemala.

Currently, in Mexico the EZLN (Ejército Zapatista de Liberación Nacional), the FARC-EP (Fuerzas 
Armadas Revolucionarias de Colombia-Ejército del Pueblo) and the ELN (Ejército de Liberación Nacional), 
and the Sendero Luminoso in Peru exist. In addition, active self-called guerrilla groups, as well as a group of 
autodefensas (self-defence) in Colombia (AUC-Autodefensas Unidas de Colombia) currently operate. They 
are considered as terrorists according to national and international voices.9

If one wants to generally and perfunctorily differentiate the main streams of terrorism in Latin America, 
one could say that there is, firstly, the guerrilla-like left oriented terrorism; secondly, the drug-related terrorism, 
and, thirdly, the religious-motivated terrorism whose most widespread version is fundamentalist Islamic 
terrorism. The first form is rooted in the Marxist movements of the 1960s which were very common and 
widespread in the 1970s and 1980s in Latin America, and is currently fundamentally present in Colombia. The 
second form is currently increasing in Mexico, where different drug-cartels are fighting for control of the illegal 
drug markets. The third form is not really taking place in Latin America at present (with regard to the two most 
important attempts of recent decades, which took place in Argentina, this will be explained below). There is 
always new information about possible cells of Al Qaeda or other international groups having movement in 
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Latin America, especially in the so-called Triple Frontier (Argentina, Brazil and Paraguay). However, until 
now these suspicions cannot be seriously proven.10

This scenario, thus, shows how different the situation of Latin America is with respect to terrorist 
activities in Europe, Middle Eastern countries or the USA, where fundamentalist Islamic attacks and menaces 
have made this topic first priority in the criminal law agendas.

The respect of democratic values, the rule of law, freedoms, and international law, and first of all the 
respect of Human Rights in the context of the anti-terrorism measures should be a central aspect of the Latin 
American legislation. The implementation of a normative order in accordance to the Human Rights standards 
should conduce to a constructive anti-terrorist legislation at the national level. In the following we will 
describe three of these legislations and their practices in order to know if they are really in accordance with 
such standards.

2	 Terrorism in Argentina
2.1	 Introduction

Argentina does not currently suffer from “terrorist acts”, does not have “terrorist groups”, and is not 
really considered to be menaced by international terrorism. Some voices have claimed for years that there are 
terrorists cells in the so-called “Triple Frontier” between Argentina, Paraguay and Brazil, but these claims 
have not been proven nor are held serious by researchers or specialists.11 In the following we will describe 
the historic cases of terrorism in Argentina during the dictatorship (terrorism of State and terrorist counter-
measures) and the two terrorist attacks against Israeli institutions in 1992 and 1994.

In the last decades, the concept of terrorism in Argentina has been closely related to the idea of 
“terrorism of State”, in the sense above mentioned regarding the whole Latin America. The most important 
armed group, which is also considered a terrorist organization, fighting for the implementation of communist 
ideals was the ERP (Ejército Revolucionario del Pueblo), which was harshly fought by the army and the 
Intelligence Services of Argentina (1976-1983) through the counter-terrorism policy. As in most cases of Latin-
American dictatorships,12 the counter-terrorism policies in Argentina were decided by exceptional law, i.e. non 
parliamentarian statutes. They were aimed at the national defense and reformed or suspended the constitutional 
law, as well as the rights that this constitution used to establish for its citizens. On March, 1976, the new military 
committee (Junta Militar) removed the president of his functions and dissolved the national and provincial 
parliaments as well as the Supreme Court and superior tribunals. The National Constitution was suspended 
and the political parties and political activities were forbidden. Every activity or opinion against this resolution 
was seen as a political threat and as an act of war against Argentina.13 The enforcement of these exceptional 
laws did not have any judicial control, since the Supreme Court was dissolved and the faculties of each judge 
were diminished. The kidnapping, torture and disappearance of political opponents, who were constructed and 
displayed to the public as the ‘enemy’, - were practices extended throughout the entire Argentinean territory 
as part of the counter-terrorism measures. These practices were systematically organized, but often kept secret 
and were neglected and refused several times.14 The practices took place in military buildings and camps. 
The construction and prosecution of the ‘enemy’ group were addressed to each socialist, communist and anti-
capitalist sympathizing15 individual. These individuals were seen as a threat to the neoliberal economic system 
which was aimed for and established by the military regime. After the dictatorship the enforced disappearance 
of 8.960 individuals was documented, but all in all around 30.000 people were and are still missing.16 This was 
a relatively specifically predefined and constructed terrorist-group. They were constructed as enemies inside 
national frontiers, as enemies of national interests and as enemies of the Argentinean people.
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After the establishment of democracy in December of 1983, the first modification in the legislative 
framework in relation to Terrorism was Ley 23.077 (1984), whose meaningful name was “Law for the Defense 
of Democracy” 17 and which introduced limits to State actions, precisely to avoid the possibility of new terror-
regimes. Since the return of democracy to Argentina, there were two severe attacks with terrorist characteristics 
in Argentina. In both cases the attacked were Israeli institutions.

The bombing of the Israeli Embassy in Argentina is considered the arrival point of Middle Eastern 
terrorism in South America. On March 17th, 1992, a car bomb explosion killed 29 and injured over 250 people. 
The investigation of the case was assigned to Argentina’s Supreme Court, concretely to Judge Levene, but for 
over two years the investigation did not really advance, despite the fact that the Islamic Jihad had claimed 
responsibility for the explosion.

In 1994, six Lebanese and a Brazilian were arrested in relation to a drug case and were found to be 
members of the Hezbollah (Iranian-backed Lebanese group). It was announced that the men were involved to 
the bombing of the embassy, but some days later this claim was released due to a lack of evidence. In 1998, 
a telephone call was intercepted from the Iranian Embassy in Argentina and it conclusively demonstrated 
that Iran was involved in the attack of the embassy. Six of seven Iranian diplomats were expelled from 
Argentina. Until now the case remains unsolved, since it could not be determined who was culpable for the 
attack.

The bombing of the AMIA (Israeli-Argentinean Benefit Society) in Buenos Aires took place when a 
suicide-terrorist drove a bomb-car into the seven floors building on July 18th 1994. In the attack 85 people 
were killed and around 300 were injured. It was the deadliest attack targeting Jews since World War II, and 
it remains unsolved. The investigation, at first under the direction of Judge Galeano of the Supreme Court of 
Justice of Argentina, did not really continue. Several years ago, the Supreme Court upheld a finding that the 
investigation had been badly flawed by the actions of the investigating judge, the State prosecutors and the 
government.

The investigation has two main areas: the local connection and the international connection. “Local 
connections” refer to the part of the investigation addressing Argentinean citizens, who allegedly assisted in 
the logistics necessary to complete the attack. As a result of the first trial, five people were accused of being 
facilitators in the attack, but they were ultimately acquitted. Furthermore, the former president Carlos Menem, 
who was in post at the time of the attack, is now being investigated because of irregularities which he provoked 
during the investigation. The second area of investigation, the “international connection”, was followed beyond 
Argentinean borders by the Argentinean Intelligence Service and had three key conclusions: Firstly, Iranian 
officials were accused of participating in the attack; secondly, Iranian Intelligence charged Hezbollah with 
mounting the attack; and thirdly, the attack was perpetrated by a Hezbollah’s operational unit abroad.18 In 
October of 2006 the prosecution unit requested international assistance in apprehending and extraditing eight 
Iranians. After that the attack was qualified as a crime against humanity, and the formal request to Interpol 
was issued.

2.2	 Concept of terrorism in the Argentinean criminal and criminological literature

Part of the Argentinean literature rightly holds that it is essential to differentiate between terrorism and 
organized crime. The first one is fundamentally politically inspired, the second one is economically moved; 
the first one searches the publicity of its demands, the second one tries to stay in the shadows.19 We also think 
that it is necessary that a definition of terrorism, if it is possible to provide one definition, must not be related 
to concepts of economic crimes.
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Besides, it is important to require specificity when speaking of a possible definition of the crime. The 
last amendments of Argentinean law make evident, on the contrary, the “emergency” of this amendment, which 
are only having effects as symbolic legislation… in a very punitive symbolic way.20

In sum, Argentina does not have a definition of terrorism which is accepted by the majority of scholars 
and specialists.21

2.3	 Anti-terrorist national legislation

At the present there are several legal documents regulating different aspects related to anti-terrorism 
efforts. Nevertheless, neither an act nor regulation establishes exactly what terrorism is. That means that 
terrorism as a crime is not provided in the Penal Code of Argentina (Código Penal, CP).22 

The most accepted definition of terrorism is not a doctrinal definition and it is not the definition of 
terrorism, but of “acts of” terrorism, and it is provided by Law 25.241 (Article 1): “Criminal acts committed 
by members of unlawful associations or organizations established for the purpose of creating alarm or fear, 
which are carried out by means of explosive or inflammable substances, weapons or other deadly items, when 
used to endanger the life or physical integrity of an indeterminate number of persons”.

Special attention must be given to Ley 25.520 (2001) which is a very good step forward with regard to the 
protection of constitutional rights of defendants even in the case of investigations of suspects of terrorism. In 
their central sections, the law stipulates that for intelligence agencies it is forbidden to carry out enforcements 
and investigations, unless required by a judicial authority (Article 1); it is forbidden to obtain and collect 
personal data on religion, race, private acts or political opinions (Article 2); it is forbidden to reveal or share 
personal data related to any individual or legal entity, unless there is a judicial order (Article 4); and, it is 
forbidden to intercept and wiretap oral, written or electronic communication of any kind, unless there is a 
judicial order (Article 5). In Argentina, how and on what grounds wiretapping is possible is regulated in detail; 
the necessary judicial order is valid for 60 days only, being renewable for another 60 days, and the obtained 
data must be destroyed if criminal proceedings are not initiated (Articles 18 to 22).23

2.3.1	 “Illegal terrorist associations” and their financing

One of the most significant amendments to the Penal Code with regard to terrorism in the last years, 
and also one of the most controversial amendments was the Ley 25.268 (2007), partially amended later by the 
Ley 26.734 (see below 2.3.2.). Formally, this law referred to the prohibition of the “financing of terrorism”, 
but the amendments go far beyond the financing question. Through this law the figure of the “illegal terrorist 
association” was created, an aggravate case of the “illegal association” (Art. 210 CP) that consists fundamentally 
of a group of 3 or more persons constituted with the purpose of committing offences. The “illegal terrorist 
association” was defined24 and hard punishments were established: To be a member of such an association 
could be punished with between 5 and 20 years of incarceration; initiators and chiefs of the association were 
punished with at least 10 years of incarceration (former Art. 213 ter). According to the figure “Financing of 
Terrorism” (former Art. 213 quáter), bystanders and contributors to the association who provide goods or 
money could be punished with between 5 and 15 years of incarceration. Definition and punishment, however, 
were later suppressed and partially replaced by the mentioned new Law 26.734. 

2.3.2	 “Anti-Terrorism Law”

On 30 December 2011 was passed in Argentina the Ley 26.734 (the so-called Ley Antiterrorista). This 
Law suppresses the two articles on “illegal terrorist association” (former art. 213 ter) and on “Financing of 
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Terrorism” (former art. 214 quater) in its articles 1 and 2. In its article 3, this law establishes the incorporation 
of a new standard for the aggravation of the punishment (double of the minimum and of the maximum) when 
an offence established in the Penal Code is committed “either in order to terrorize the population or in order 
to press the national state authorities, or foreign governments, or agents of an international organization to 
do or not to do something…”.25 It is clear that the openness of the legal description (“an offence of the Penal 
Code”) does not limit the application of this aggravation only to violent offences, but authorizes actually its 
application to any offence of the Penal Code. 

Article 5 re-incorporates in a reformulated version the crime of “Financing of Terrorism” establishing 
in its part 1 a punishment of 5 to 15 years of prison as well as a fine between 2 and 10 times higher than the 
amount of the transaction for those who recollect or provide goods or money for the financing of acts with 
terrorist goals (according to the new art. 41.5).26

It is no secret that this amendment responds to very strong pressure from non-national organizations, as 
it was also the situation in former cases.27 International covenants, concretely the obligations with respect to the 
Financial Action Task Force (FATF), demanded the amendment of the Penal Code.28 Without this amendment 
Argentina would be put on the “black list” of the non-cooperative States in the fight against terrorism. And 
this situation would mean serious difficulties in the area of trade and investments for Argentina. Thus, it is 
clear that the first motivation to pass this law was not bound with international terrorism, but with national 
economic interests. And so, we can be sure that this was also the situation in many other countries acting under 
pressure of the USA and of the organizations closely bound with the interests of the USA.

This law is an example of an unnecessary or at least of a mistaken law: There is a lack of political-
criminal necessity29, as it was shown at the beginning of this chapter. There is also a violation of the principle 
of proportionality because the sanctions are not proportional to the object of legal protection: since any offence 
could be criminalized with the double of the original punishment established in the law, the gravity of the 
terrorist act does not seem to be clear. Social protests, for example, and therefore non grave offences committed 
in its occasion could be easily prosecuted as an offence with terrorist goals. 

2.3.3	 “Acts of International Terrorism” – A Project in the Legislative

In the same breath of the 4th Meeting of War against Terrorism (July 14th-15th 2010), organized in 
commemoration of the 16th anniversary of the terrorist attack against the AMIA, legislators of different parties 
submitted to the Federal Congress the “Acts of International Terrorism. Definition in Criminal Law. International 
Terrorist Organizations” Bill (Actos de terrorismo internacional. Tipificación. Organizaciones terroristas 
internacionales). In this bill the crimes which could constitute “acts of international terrorism” are stipulated. 
On July 15th, 2010, this Bill was presented to the Congress to be analyzed by the Parliamentarian Commission 
on Criminal Law and the Parliamentarian Commission on Foreign Affairs and Religion.30 According to this 
project, some crimes within the Penal Code are put into relation with “acts of international terrorism”.31 This 
project also offers a definition of “international terrorist organization” (Article 2):

It will be considered as international terrorist organizations those that through the commission of crimes have 
the purpose of terrorizing the public, or putting pressure on a government or on an international organization 
to do something or to abstain from doing something, always when they have the following features:

a)	 To have an action plan aimed at spreading ethnic, religious or political hate;

b)	 To have war arms, explosives, chemical or germ agents at their disposal, or any other mean suitable to 
put in danger the life or the personal safety of an undetermined number of persons;
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c)	 To get any kind of support from a foreign country, or from an organization established abroad, or to 
develop actions of this type in more than one country, or to conspire in more than one country for doing 
that.

The aim of this bill is to put the described actions and crimes against humanity on the same level. In this 
sense, it is provided that the criminal prosecution against these crimes does not will prescribe. Furthermore, 
since these crimes are considered part of “international terrorism”, the prosecution limits would be open to 
foreign States and international organizations. One of the most critical aspects of this project is that, according 
to the description of the terrorist acts, the organized social protest could be criminalized and even put on the 
same level as grave massive crimes.32

The legislators supporting this bill consider that the inclusion of international acts of terrorism in the 
Penal Code is the best way to be in line with international anti-terrorism legal tendencies and, thus, is the best 
way to face the challenges imposed by international terrorism.

2.4	 Conclusion

Argentina has had two, most likely international, terrorist attacks in the last 30 years. Their connection 
with Islamic terrorism has not been proven yet. The legislation in Argentina, however, has increased at an 
international speed, according to international circumstances and especially as a response to the requirements 
and pressure from the USA.

Thus, even without sufficient criminal-political reasons at the national level, we can say that Argentinean 
legislation is in accordance with current international legislation and “requirements”. The Argentinean Penal 
Code does not provide a crime of terrorism, but in different amendments and special laws has incorporated 
several terrorism related infractions. Argentina has also signed and ratified almost all international Conventions 
and Treaties on Terrorism, and was even one of the more active States in the preparation of some of these 
documents.

This entire “good job” shows itself, however, very problematic from the point of view of national 
criminal policy, the rule of law, constitutional principles and with respect to human rights. Specifically when 
one considers the possibility established by the law that any offence could be considered as “terrorist”. It is 
worth mentioning that the alleged exceptional situation which is often mentioned and which was pointed out 
as reason in all indicated amendments in Argentina33 is actually a conceptual trap, with concrete consequences: 
quickly discussed projects, exaggerated measures, conceptual and methodological changes without analysis of 
long term impacts of law and society, a non-check of assumed international obligations and the “international 
legality” of the new measures, abrupt response to external pressure, etc.

Under these conditions it is absolutely impossible to achieve a constructive anti-terrorist legislation 
respectful of human rights.

3	 Terrorism in Chile
3.1	 Introduction

The word “terrorism” started to be used strongly in Chile in the beginning of the 1970s. The international 
context determined by the cold war had a strong influence on the political instability present during those 
years. In 1970, the socialist Salvador Allende Gossens won the presidential election, assuming presidency on 
November 3rd, 1970. Beginning with his first days in power, Allende carried out its socialist program through 
the so-called vía chilena al socialismo (the Chilean Path to Socialism).34 The socialist program of Allende 
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was viewed by the USA as a threat of a beginning of a communist regime, especially after the visit of Fidel 
Castro to Chile in 1971.

The population was polarized and violence started to rule the streets, especially through the confrontation 
of two radical groups: the Revolutionary Left Movement (Movimiento de izquierda revolucionaria – MIR) 
and Fatherland and Liberty (Patria y Libertad). The latter one carried out different terrorist attacks supported 
by external assistance such as the CIA, in order to overthrow Allende´s government.35

On September 11th, 1973 the coup d´état led by the Commanders in Chief of the army forces took place. 
From this moment on, the country was under the control of the military junta headed by the Commander in 
Chief of the Army Augusto Pinochet.36 The leftist groups opposed to the military regime carried out terrorist 
actions, but they were easily counteracted by the intelligence services. In the middle of the military regime a 
new Constitution (in force since 1981) was enacted, whose Art. 9 made reference to terrorism as an attempt 
to human rights. At that time, new left-wing terrorist groups emerged, namely the United Popular Action 
Movement-Lautaro (Movimiento de Acción Popular Unitario-Lautaro – MAPU-L), the United Popular Action 
Movement (Movimiento de Acción Popular Unitario – MAPU), the Lautaro Popular Rebel Forces (Fuerzas 
Rebeldes Popular Lautaro – FRPL), and the Manuel Rodríguez Patriotic Front (Frente Patriótico Manuel 
Rodríguez – FPMR).37 These armed political groups carried out a series of criminal acts, e.g. kidnappings, 
attacks on police stations, murders, etc. In order to deal with the increase of such types of criminality, the so-
called “Anti-terrorism Law” was enacted in 1984.38

Democracy was achieved in Chile through the election of Patricio Aylwin, a centre-left candidate who 
assumed the direction of the country on March 11th, 1990. The recovery of democracy also implied a decrease 
in the amount of terrorist actions.

3.2	 Mapuche’s conflict considered as terrorism

Nowadays, the use of the Anti-terrorism Law has been limited to offences committed within the 
so-called conflicto mapuche. The mapuche conflict39 concerns a movement of indigenous communities 
(mapuches) which emerged once democracy was in recovery in Chile in order to achieve greater autonomy, 
the recovery of land and the recognition of rights.40 As part of their demands, mapuche groups have carried out 
a series of criminal acts, which have been qualified by the Office of the Public Prosecutor as terrorist conducts. 
For its part, the government has requested support from the FBI in order to manage these conflicts and to 
confirm a possible link between the mapuche communities and the Spanish terrorist group ETA.41 Nevertheless, 
serious evidences pointing to such a link have not been confirmed. For its part, most of the criminal acts 
carried out by members of mapuche communities are against properties, such as, for example, incendiary 
attacks on non-inhabited houses, machinery, tracks, etc. Such a condition implies not only the application of 
special norms established within Anti-terrorism Law, but also the stigmatization of the mapuches, as they are 
considered as a terrorist ethnic group.42

The criminal actions carried out by mapuche activists started in 1997. At that time, three tracks of 
the forest enterprise Arauco were burned as a measure of pressure for the return of ancestral lands, which 
were under property of the enterprise.43 In 1998, the mapuche communities formed the Arauco Malleco 
Coordinating Group of Communities in Conflict (Coordinadora Arauco Malleco – CAM). One of the main 
goals of this association is the recovery of former mapuche lands, which nowadays are properties of big 
national and international corporations. Under the organization of the CAM several demonstrations have 
been carried out, both passive and violent. It is precisely the violent demonstrations which have been of 
discussion, indicating that the CAM represents a terrorist association. Nevertheless, despite the violent nature 
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of the activities carried out by the members of the CAM, they have not caused death or physical injuries 
to people.44

In order to counteract the violent demonstrations, the anti-terrorism law has been made use of. Under 
such circumstances, the people affected by the application of the law have acted in response to its severity; 
one of the most important manifestations was the hunger strikes carried out for 80 days in July of 2010. Due 
to this demonstration modifications were introduced into the Anti-terrorism Law and the Code of Military 
Justice. Nevertheless, although the amendments partly relieved the situation of the affected people, they did 
not alleviate the biggest problem: the use of the law for an inexistent fact. The criminal actions committed in 
relation to the mapuche conflict do not fit into the notion of terrorism. Applying the Anti-terrorism Law to the 
mapuche activists constitutes an abuse.45 The mapuche conflict represents a problem of multiple connotations, 
social, economic, political, etc. Nevertheless, even though the conflict could be described as solely political, 
it must be clarified that not all violence founded on political grounds is terrorism.46

Within the framework of the conflict, four mapuche activists, Hectór Llaitul, Ramón Llanquileo, José 
Huenuche and Jonathan Huillical, were condemned to punishments of between 20 and 25 years of prison for 
attempted murder against a prosecutor and robbery.47 The condemned persons solicited the Supreme Court 
to declare the sentence invalid. The Supreme Court did not make a declaration of invalidity, but reduced the 
quantum of the punishment.48 The relevant aspect of this case is that although the charges of terrorist arson 
and illicit terrorist associations were rejected, the evidence obtained according to the specific norms contained 
in the Anti-terrorism Law was considered. This is a case where the witnesses had reserved identities (testigos 
con reserva de identidad).49 The results therefore are contradictory as, on the one hand, the Anti-terrorism 
Law was rejected and, on the other hand, evidences obtained through the special rules contained in the same 
Anti-terrorism Law were validated.

3.3	 International terrorism

Terrorism as an international phenomenon in Chile is almost non-existent. Nevertheless, in the north of 
the country incidents of the financing of terrorism have taken place within the so called tri-border area (triple 
frontera).50 Although Chile is not geographically part of the tri-border area, it has been implicated to have 
residents who conduct illicit activities such as money laundering, financing of terrorism, etc. For example, the 
Lebanese businessman Hatim Ahmad Barakat, travelled to the Iquique Free Trade Zone, northern Chile, in 
order to collect funds destined to the terrorist group Hezbollah.51 Although judicial investigations took place in 
order to confirm the links of Barakat and other Lebanese businessmen present in the zone, concrete evidence 
was not found, and the investigations were finally closed. Hatim Ahmad Barakat was arrested in Ciudad del 
Este (Paraguay) and convicted in first instance to six years in prison for document fraud.52 An Appeals Court 
reduced the punishment to three years.53

3.4	 Concept of terrorism in the Chilean criminal and criminological literature

Because terrorism, apart from the mapuche conflict, does not constitute a relevant topic within the Chilean 
reality, there is only a small number of authors who research the issue from a juridical perspective. Among 
them, Bustos Ramírez points out that terrorism is a fight against criminal law.54 This author maintains the idea 
that the terrorist crime emerges from the penal faculty of the State.55 The penal faculty of the State produces 
insecurity,56 with criminal law, as a control instrument of such faculty, aimed at counteracting such insecurity.

For its part, with regard to the concept of terrorism, as well as at the international level, it has been 
difficult to unify criteria for its definition; under the Chilean context it has also faced the same problem. First of 
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all, Chile presented the following before the United Nations General Assembly: “Terrorism […] stands outside 
the pale of any human values. It is a primitive and totalitarian ideology of politics, a commitment to murder 
and violence transformed into a method of war against innocent people.”57 This understanding of terrorism is 
in accordance with the Chilean Constitution (Art. 9) which considers terrorism as contrary to human rights.

The Anti-terrorism Law established in its original version a concept of terrorism, based on an ideological 
character, as an act against the State´s security. With the return of democracy, the concept of terrorism changed, 
considering it as a “method of criminal action used by both right and left extremisms, drug dealers, religious 
fanatics, arms’ traffickers, totalitarian governments, and dictatorships”.58 Furthermore, it is added that through 
acts of terrorism life, corporal integrity and the freedom of people are attacked, causing fear in a part or in all 
the population.59

According to Villegas, the amendments which gave rise to the current text of the Anti-terrorism Law 
did not consider two relevant aspects of terrorist crime: the political finality and the activities of a terrorist 
organization.60 For the mentioned author a concept of terrorism must include the following elements as:61

1.	 Terrorism attacks or concretely endangers the life, the corporal integrity, the freedom, or health of 
people.

2.	 Its pursued goal is “to disturb” the democratic constitutional order. 
3.	 It is committed by people who belong or integrate with a criminal association.
4.	 The conduct must be violent, through apt means in order to attack the mentioned objects of legal 

protection and achieve the pursued goal. 
5.	 The provisory aim of causing, to all or to a part of the population, fear or suffering the same damage 

must also be pursued. This concerns a provisory finality since the last goal disrupts the democratic 
constitutional order.

3.5	 Anti-terrorist national legislation

The juridical national framework on terrorism is basically contained in the Constitution and Anti-
terrorism Law. The Constitution states in its Art. 9 that terrorism is “by essence” contrary to human rights. 
Moreover, the same norm establishes that the responsible people of terrorism acts cannot hold public office, 
or be a rector or director of an educational institution, or carry out educational activity for a duration of 15 
years. During the same period, they also cannot be proprietors of any social communications media, or being 
a director or administrator thereof, or give opinions or information to it.

The Chilean legal order has also considered anti-terrorism legislation since the enactment of the law 
18.314 in 1984.62 This law has been subject to several modifications as Chile has subscribed to different 
treaties in matters of terrorism. The conducts described and punished by the Anti-terrorism Law are basically 
established in Arts. 1 and 2. These norms state:

Art. 1.  It shall constitute terrorist crimes all those indicated in Art. 2, when the fact is committed in order 
to produce in the population, or in a part of it, the founded fear of being a victim of crime of the same kind, 
either by the nature and effects of the employed means, either by the evidence that the fact is part of a 
premeditated plan of attacking against a category or a determined group of people, either it is committed 
in order to remove or inhibit authority’s resolutions or impose them exigencies. 

This law shall not be applied to conducts carried out by people under the age of 18 years old.

The exclusion contained in the last subsection shall not be applicable to people older the age of 18 years 
old, who have acted as perpetrators, accomplices or accessory after the fact in the same offence. In such a 
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case, the determination of the punishment shall be made in regard to the committed crime according to 
this law.

Art. 2.  It shall constitute terrorist crimes, when they satisfy that which is established in the last article:

1.	 Murder punishable in Article 391; injuries established in Articles 395, 396, 397 and 398; kidnapping 
and abduction of minors punishable in Articles 141 and 142; delivery of explosive letters or packets of 
Article 403; arson and havoc, described in Articles 474, 475, 476 and 480, and the infractions against 
public health of Articles 313 d), 315 and 316, all norms of the Penal Code. Likewise, the derailment 
contemplated in Articles 105, 106, 107 and 108 of the Railways General Law.

2.	 Taking possession or making an attempt against a ship, airship, train, bus or other public means of 
transportation in use, or carrying out acts which put in danger the life, the corporal integrity or health 
of their passengers or crew members.

3.	 The attempt against the life or corporal integrity of the head of State or other political, judicial, military, 
police or religious authority, or internationally protected persons by virtue of their positions.

4.	 Putting, delivering, activating, throwing, detonating or shooting any kind of bomb or explosive or 
incendiary devices, weapons or devices of great destructive power or of toxic, corrosive or infectious 
effects.

5.	 The illegal association in the case of its goal is the commission of crimes which must be assessed as 
terrorist according to the preceding numbers and Article 1.

From the analysis of the two norms the following ideas can be extracted:

1.	 The terrorist crimes established within anti-terrorism law are based on offences which are already 
existent in the ordinary criminal legislation, most of them in the Penal Code.

2.	 In its configuration, the crime of terrorism presents some particularities. Thus, besides the intent 
(Vorsatz, Dolo) required by every single offence, the existence of a subjective element is also 
necessary. Article 1 demands as a subjective element the production of founded fear among the 
population or a part of it. According to this regulation there is founded fear when: a) the nature 
and effects of the employed means allow to conclude such fear; b) evidence exists that there is a 
premeditated plan of attacking a category or a determined group of people; c) it is committed in 
order to remove or inhibit authorities’ resolutions, or to impose exigencies on them.

3.	 It is precisely the existence of that subjective element which determines the application of an 
aggravated punishment. Nevertheless, the determination of a punishment cannot only be based on 
the existence of such a subjective element. In that regard, the offences are contemplated depending 
on the objects of legal protection, and then the punishment which corresponds to each crime is 
determined by the gravity of the punishable conduct. Therefore, the object of legal protection also 
exercises a relevant role in the justification of the depth of punishments.

4.	 According to the crimes mentioned in Art. 2, Anti-terrorism Law considers the following objects 
of legal protection: life, corporal integrity, freedom, public health and property. At first view it 
can be observed that the Anti-terrorism Law is not proportional in the consideration of the objects 
of legal protection, since property is not given the same consideration as other objects of legal 
protection.63 In fact, the original text of Law 18.314 does not consider property as an object of 
legal protection.64 It was neither considered in the preamble of the first Bill of Modification of the 
Anti-terrorism Law, which established that terrorism consists of “attacking life, physical integrity 
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or freedom by means which produce or may produce indiscriminate harm, with the purpose of 
causing fear in a part of or in all the population”.65 The consideration of objects of legal protection 
of different magnitude under Anti-terrorism Law violates the principle of proportionality.

Moreover, a crime against property, as for example arson, disrupts the harmony of the legal system. If 
the Constitution states that terrorism is contrary to human rights, an inferior level norm could not consider as 
terrorism a conduct which violates an object of legal protection of less gravity, such as property.66 Although 
Art. 19 Nr. 24 of the Chilean Constitution establishes property as a fundamental right, this is plenty protected 
by the ordinary legislation.67

Concerning punishment, the application of the Anti-terrorism Law implies the degree of the sanction. 
This occurs according to the respective punishment indicated for each specific offence ruled in the ordinary 
legislation. The increase in a punishment must be made by the judge after considering the punishment in 
concrete, e.g. after determining the respective punishment as if it is a non-terrorist crime (Art. 3 bis). For its 
part, an increase in a punishment will depend on the committed crime according to the rules established on 
Art. 3. According to Bustos Ramírez, this system of determining punishments constitutes a manifestation of 
the criminal law of the offender (Täterstrafrecht- Derecho penal de autor),68 since an increase of the quantum 
of the punishment is related to the “character or attitude” of the offender, and not to the fact itself.69

3.6	 Conclusion

Terrorism has been recognized in the Chilean legislation since 1984 with the enactment of Law 18.314. 
This law was enacted during the military regime in order to counteract the criminal actions committed by 
left-oriented terrorist groups. Since the recovery of democracy in Chile in 1990, terrorist activity of political 
character has decreased, and can be considered nonexistent. For its part, despite a worldwide increase of 
international terrorism, this has not been reflected in Chile. The judicial investigations in order to confirm 
activities aimed at the financing of terrorism and the links between Lebanese businessmen and the terrorist 
group Hezbollah did not lead to conclusions and the investigations were finally closed.

The Anti-terrorism Law has been used with regards to the mapuche conflict, although the actions of 
the conflict do not reach the threshold required by the Anti-terrorism Law. The influence of landowners and 
businessmen, who have been affected by the criminal activity carried out by members of mapuche communities, 
over the Chilean authorities is considered the main reason why Anti-terrorism Law has been used against the 
mapuche activists. The consequence of this abuse of the application of such a law is the stigmatization of the 
native population, as they have then been considered terrorists by society. The Inter-American Commission on 
Human Rights has recently submitted before the Inter-American Court on Human Rights a case of application 
of the Anti-terrorism Law against a group of mapuche activists, under the argument that such application is 
discriminatory.70

The text of Law 18.314 has been subject to a series of modifications, whose goal has been, on the 
one hand, to adapt the internal legal order according to international treaties ratified by Chile in matters of 
terrorism and, on the other hand, to put an end to protest manifestations carried out by members of mapuche 
communities and sympathizers, (e.g. hunger strikes). Nevertheless, the law considers some crimes against 
property, e.g. arson, as terrorism, even though these crimes have not reached a threshold which would justify 
the increase in the quantum of punishment for terrorist crimes. In this sense, both the Anti-terrorism Law and 
the current use of it allows for the conclusion that Chile does not have a constructive model in place in order 
to face the terrorist phenomenon.
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4	 Terrorism in Colombia
4.1	 Introduction

In Colombia, by virtue of the complex situation resulting from armed conflict for nearly 50 years, 
one can observe different demonstrations and groups related to terrorism. The internal armed conflict in 
Colombia can be characterized by different actors and different expressions of violence. In the beginning, 
the conflict was marked only by a war between armed insurgent groups and armed forces of the Colombian 
State. At that time, the conflict was understood as an attempt of revolution or Communist guerrilla warfare 
similar to the processes which were taking place in other Latin American countries. However, the long 
duration of the guerrilla warfare evolved along with other criminal expressions associated with organized 
crime. In this respect, both the illegal drug trade and the growing illegal arms trade in the 1980s and 1990s 
produced a first transformation in the Colombian conflict and its actors. Afterwards, the dehumanization of 
combatants in the last two decades, which was a new transformation of the Colombian conflict, led to the 
perpetration of cruel practices as tools to achieve their respective political and military purposes. Consequently, 
the perpetration of kidnappings (and the taking of hostages),71 the perpetration of terrorist attacks through 
the medium of explosive devices and indiscriminate attacks against civilians have been frequent within the 
conflict.

In general, as a result of this transformation of the Colombian conflict and its actors, terrorist 
demonstrations in Colombia can be classified historically into two temporal phases: on the one hand, a first 
phase of domestic terrorism with a solid connection to the violence caused by the drug cartels between 1980 
and 1995 (before the terrorist attacks of 9/11); on the other hand, a later phase (ongoing) of redefining the 
actors involved in the conflict as terrorist organizations, this as a result of both its atrocities and the global 
concerns about international terrorism (since the terrorist attacks of 9/11).

The first phase as mentioned above refers to a series of bombings by drug cartels in a war between 
these cartels and also between these criminal organizations against the Colombian State. These acts were 
known as “narcoterrorism” in the late 1980s and in the early 1990s.72 Generally speaking, narcoterrorism 
was a series of terrorist attacks with a great impact, where the principal purpose was to generate fear in the 
State and the society which were taking measures against the illegal drug trade. Among the most significant 
terrorist incidents were: the bombing of a major newspaper in Colombia El Espectador (September 2nd 
1989), the bombing of Avianca Flight 203, causing 110 deaths (November 27th 1989) and the DAS Building 
bombing with 104 people reported dead and approximately 600 injured (December 6th 1989). In the same way, 
there were a huge number of assassinations and targeted attacks against presidential candidates, ministers, 
judges and policemen with the purpose of breeding fear and terror among the population. These terrorist 
acts were ordered primarily by Pablo Escobar, who at that time was the leader of a major drug cartel in 
Colombia. These drug cartels made use of both paramilitaries73 and guerrillas74 for the perpetration of other 
terrorist incidents. Because of this delicate situation of security and public order, Colombia was ruled through 
a State of Siege for many years.75 Through the declaration of a State of Siege, the government adopted 
many effective measures against narcoterrorism, however, the constitutional rights of the citizens were 
systematically violated. In the early 1990s, within the Penal Code and the Code of Penal Procedure, too 
drastic of reforms were implemented as a result of these serious incidents of terrorism.76 The main counter-
narcoterrorism emergency measure was named Statute for the Defense of Justice77 and involved a consequent 
reform of the criminal justice system.78 These counter-terrorism measures created a Public Order Jurisdiction 
(Jurisdicción de Orden Público), where the identities of judges, prosecutors and sometimes even witnesses were 
reserved.79
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The second phase mentioned above refers to the current redefinition of the conducts developed by the 
actors of the Colombian conflict in the context of the global fight against terrorism. Not only the guerrillas, 
but also the paramilitaries have perpetrated acts considered to be terrorism several times. Both criminal 
organizations have systematically executed multiple crimes against humanity, most of them with the purpose 
of building fear and terror among the civilian population and authorities. One can say that the illegal armed 
groups have learned “the strategies to sow the fear and terror” of narcoterrorism. In this aspect, one of the 
most important terrorist incidents in recent history was the car bombing at the Nogal Club in Bogota, causing 
36 deaths and over 200 injured (February 7th 2003). For this reason, in academic and political contexts, the 
term “terrorist organization” is increasingly used to refer to the illegal armed groups of the Colombian internal 
conflict. For the Colombian government guerrillas, the FARC-EP and the ELN,80 as well as the paramilitary 
organization, AUC,81 are considered as terrorist organizations. This status of terrorist organizations has 
transformed the classical official view of the conflict. With this in mind, the official policy of the Colombian 
government has changed its military and political language surrounding the armed conflict. So one could say 
that in Colombia there is not an internal armed conflict, but there is an ongoing “permanent terrorist threat”.82 
Furthermore, the constant cooperation between Colombia, the United States and the European Union in the 
war against terrorism and organized crime has allowed for the FARC, the ELN and the AUC to constantly be 
on their official list as terrorist organizations.83

4.2	 Concept of terrorism in the Colombian criminal and criminological literature

In Colombia there is research and publications concerning terrorism; although none if only the political 
and military significance of the issue is considered. Most of them refer to concepts developed by important 
security agencies,84 international summits and decisions of the Colombian courts or of the Government.85 One 
of the few authors who has analyzed the concept of terrorism in Colombia is Rafael Nieto, the ex-judge of the 
International Criminal Tribunal for the former Yugoslavia. Nieto points out that an important feature of the 
conceptualization of terrorism is its particular aim, which is to terrorize the population with the purpose of 
achieving a specific goal.86 Of course, he explains that there are several goals (political, religious, etc.) which 
can vary according to the type of terrorism; therefore he makes a difference between international terrorism 
and domestic terrorism.87 Likewise, domestic terrorism is divided between spontaneous terrorism and terrorism 
perpetrated by rebels. According to Nieto’s approach, the Colombian illegal armed groups fit into this last 
category of terrorism.88 In contrast, in the framework of a joint legal and political vision, Alberto Ramos not 
only puts forward the concept of “political terrorism” but also “terrorism of the State”. In this aspect, he points 
out that terrorism and terror must be differentiated between. Terror comes from top down and refers specifically 
to the “terrorism of State”. Instead, real terrorism comes from the bottom up, from the public to the State. 
Therefore, in his concept, terrorism is described as an excessive use of violence, with political purposes, from 
certain sectors of the public against the State.89

Finally, another important element of the analysis of the concept of terrorism, with regard to the national 
perspective, is the official position that the Colombian State has sustained in international discussions and 
summits about the issue. In this respect, the Colombian government has manifested its definition of terrorism 
in the following way:

The acts, methods and practices of terrorists are criminal acts that are unjustifiable and contrary to the 
purposes and principles of the United Nations. They are a threat to the peaceful and civilized co-existence 
of our peoples, to the stability of our institutions and to global peace and security. [...] Colombia is of the 
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view that international terrorism differs from other serious crimes because its aim is to sow terror among 
the population and to destabilize or force a government or an international organization to take or refrain 
from taking some action.[...] We must once and for all isolate terrorism from its political context in order 
to be able to combat it for what it is, namely, a grave crime against the lives of innocent persons.90

4.3	 Anti-terrorist national legislation

The valid national legislation on terrorism can be summarized into five laws which articulate the various 
international instruments on terrorism ratified by Colombia.91 The Penal Code (Law 599)92 is the main law of 
the juridical national framework on terrorism, because the Code contains the description of the conducts and 
offences on this issue. In the same way, there are four other laws covering various measures against terrorism, 
concerning both the judicial aspect for the punishment of terrorist acts and the administrative control of the 
financing of terrorism.

In relation to the measures against the financing of terrorism, there are two special laws. On the one 
hand, Law 52693 has created a system of financial control on this issue. On the other hand, Law 1.12194 has 
created various measures which reinforce the prevention and detection of financial transactions related to the 
financing of terrorist organizations. The later law increased the number of criminal conducts and elevated 
punishment related to the management and financing of terrorism, according to the anti-terrorist international 
covenants for the economic decline of terrorist organizations.95 In regards to the other two laws, Law 1.14296 
and Law 733,97 both are legal reforms of the Penal Code and the Code of Penal Procedure in order to prevent 
and punish terrorist acts which endanger the public security. Law 733 of 2002 especially introduced several 
measures against terrorism. This law was a response to the kidnappings perpetrated by the guerrilla groups. The 
enactment of this law as a criminal emergency measure coincided with the first counter-terrorism measures of 
different countries in the months following 9/11. This law increased the punishment for crimes of kidnapping, 
extortion, terrorism and the illicit association for the perpetration of crimes of terrorism.

4.3.1	 The conducts of terrorism established in Colombia

The Penal Code that – as already mentioned above – contains the description of terrorist conducts. In 
Colombia there are a lot of offences in connection with terrorism, although there is no special law that expressly 
manifests those offences as in other countries. Therefore, it is necessary to make a comprehensive analysis 
of the Colombian Penal Code in order to classify the crimes of terrorism. In general, the measures against 
terrorism are presented in different articles, which can be classified into three groups.

Firstly, one can distinguish main conducts directly related to terrorism, according to the global strategies 
of anti-terrorism. These are the following offences: Terrorism,98 Terrorist Acts,99 Financing of Terrorism and 
Management of Financial Resources related to Terrorist Acts100 and Hijacking of Aircraft, Ships or any Means 
of Public Transportation.101 Within these terrorist offences, one can point out that the crime of “Terrorism” is the 
most important. This conduct is described in the Penal Code in following way: “Any person who provokes or 
maintains a situation of terror in the population or a sector of it, through acts that endanger the life, physical 
integrity or freedom of persons or endanger buildings or means for the fluid conveyance, using means capable 
of causing havoc […]”. Nevertheless, there is another conduct of terrorism in this same offence with regard 
to mild acts of terrorism. In this aspect, if the situation of terror is caused through a telephone, video format 
or anonymous letter, the punishment shall be a term of imprisonment only between 32 and 90 months. The 
crime of terrorism, in both forms, is punished without prejudice of the punishment for other crimes, which 
are caused for this same conduct.102 Besides, the crime of terrorism has five aggravating factors; consequently 
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the punishment shall be a term of imprisonment between 192 and 360 months. Those five circumstances, 
aggravating factors, are the following: Firstly, when in the perpetration of the crime there is an accomplice 
who is a minor (under 18 years old); secondly, when the attempt is against facilities of the Armed Forces, an 
embassy or a consulate; thirdly, when the conduct is perpetrated against Democratic events; fourthly, when 
the perpetrator or the accomplice is an employee of the Armed Forces; fifthly, when the attempt is against an 
internationally protected person, a diplomatic or against buildings of friendly countries.103

In addition, there is another conduct related to the crime of terrorism, but this conduct is focused to 
restrict the “acts committed during the course of a combat within an armed conflict” (actos de combate) related 
to International Humanitarian Law. In this regard, the crime of “Terrorist Acts” is very appealing, because 
it was created to severely punish conducts considered as terrorism, which are perpetrated within an armed 
conflict. Therefore, this offence is included in the chapter of “Crimes against People protected by International 
Humanitarian Law” of the Colombian Penal Code.104 Specifically, the norm, which describes this conduct, 
points out: “Any person who, during the course of an armed conflict, undertakes or orders indiscriminate or 
excessive acts, or targets the civilian population for attacks, reprisals, violence or threats for the main purpose 
of terrorizing them […]”.105 In relation to the offence of the financial suppression of terrorist organizations, 
the Penal Code includes this crime with the description of several conducts (acts) within the “Financing of 
Terrorism and Management of Financial Resources related to Terrorist Acts”: “Any person who, directly or 
indirectly, provides, collects, delivers, receives, manages, supplies, custodies funds, properties or financial 
resources, or makes any other act, which promotes, organizes, supports or finances […] foreign or domestic 
terrorist organizations, terrorists or terrorist acts […]”. Finally, there is another offence that can also be 
interpreted as a major crime of terrorism within this first group. This offence is the “Hijacking of Aircraft, Ships 
or any Means of Public Transportation”, because the inclusion and description of this crime into the Colombian 
Penal Code is due to the international conventions against terrorism, and was ratified by Colombia. The article 
about this conduct states: “any person who, through violence, threats or deceptive maneuvers, takes over a ship, 
aircraft or any other means of public transportation or changes its itinerary or takes control thereof […]”.106

Secondly, a series of ancillary offences related to the conducts for the preparation of terrorist acts 
exists. Besides the main offences of terrorism, the Colombian Penal Code contains other conducts related to 
the preparation of terrorist acts and the creation of terrorist organizations. These conducts are incorporated 
in a chapter about the “Terrorism, Threats and Instigation”, whose aim is to protect public safety as an object 
of legal protection.107 Within these offences, one can highlight the “Illicit Association for the Perpetration of 
Crimes of Terrorism”,108 which is the crime through which the members of terrorist organizations are currently 
prosecuted in Colombia. On the whole, the other ancillary offences which are related to terrorism can be 
summarized as follows: Training for the Perpetration of Terrorist Acts,109 Threats with Intention to Cause 
Terror110 and Instigation of Military Crimes for the Perpetration of Terrorist Acts.111

Thirdly, terrorism plays an important role as an aggravating factor, of the punishment, of other crimes. 
In this respect, there are conducts which are punished as crimes of terrorism, when they are perpetrated 
within a terrorist act or with a purpose eminently terrorist.112 The Colombian Penal Code includes fifteen of 
these conducts which are common offences, but which shall be considered as crimes of terrorism, if such 
crimes are committed with terrorist purposes.113 In this regard, terrorism as an aggravating factor of other 
conducts can be outlined as follows: Homicide with Terrorist Purposes or in the Perpetration of Terrorist 
Acts,114 Kidnapping with Terrorist Purposes,115 Illegal Coercion with Terrorist Purposes,116 Illegal Coercion for 
the Perpetration of Crimes, when the Conduct Seeks the Entry of People in Terrorist Organizations,117 Illicit 
Use of Transmitters or Receivers with Terrorist Purposes,118 Extortion for the Perpetration of Terrorist Acts119 
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Environmental Contamination with Terrorist Purpose,120 Instigation to Crime with Terrorist Purposes,121 Damage 
to Communications Services and Infrastructure of Energy and Combustibles with Terrorist Purposes,122 Use 
of Dangerous Substances or Objects with Terrorist Purposes,123 Poisoning of Water with Terrorist Purposes,124 
Alteration of Food, Medical or Prophylactic Material with Terrorist Purposes,125 Usurpation and Abuse of 
Public Offices with Terrorist Purposes,126 Perverting the Course of Justice in Terrorism Cases127 and Favoring 
Escape of Prisoners of Terrorism.128

4.3.2	 The Anti-terrorist Statute

One of the most controversial counter-terrorism measures, with regard to the global strategies of anti-
terrorism after 9/11, was the Colombian Anti-terrorist Statute. This statute was the main strategy against 
domestic and international terrorism which has been discussed in recent years in Colombia. The Anti-terrorist 
Statute wanted to confer judicial and police powers to the members of the armed forces. With these extraordinary 
powers, they could arrest suspects for up to 36 hours, interrogate people, spy on private communications, 
search homes, etc., and all these without a legal warrant or judicial oversight.129

This anti-terrorism project consisted of a constitutional amendment (2003) and of a regulatory law (2004), 
which wanted to restrict several constitutional rights of the citizens with the aim of effectively combating 
terrorism in Colombia.130 The constitutional amendment was passed by Congress through the Acto Legislativo 
02 (December 18th 2003).131 However, this amendment was later declared unconstitutional by the Constitutional 
Court through the Decision C-816/2004 (August 30th 2004).132 Therefore, given that the Acto Legislativo 02 
was rejected, its regulatory Anti-terrorism Law133 had neither reached validity.134

4.4	 Conclusion

In Colombia there have been terrorist incidents both in the past and in the present. However, it can 
be considered a domestic terrorism which has had international relevance because the terrorist acts have 
been perpetrated within a very prolonged armed conflict. Particular elements of the Colombian conflict have 
facilitated the existence of terrorist organizations. In fact, the organized crime related to drug trafficking in 
all its phases and the “political violence” of more than half a century are two inseparable components of the 
terrorism in Colombia. Nevertheless, the Colombian government has often taken a set of measures to prevent 
and counteract the effects of the terrorist organizations and of their acts. Colombia has a serious commitment 
in the fight against terrorism. At the international level, almost all international conventions against terrorism 
have been ratified. In addition, Colombia is currently a non-permanent member of the United Nations Security 
Council and has defended the ongoing fight against terrorism in this council and in various international 
summits. Internally, in Colombia there is a very solid legal framework against terrorism. In this regard, the 
large number of offences under the Penal Code is an indicator of legal measures against terrorism. Likewise, 
in the political and military aspects, the Colombian government has a stable public policy in place for the 
suppression of the terrorist organizations and for the prevention of terrorist attacks.

In sum, in the Colombian case, one can see a parallel and constant development between terrorism and 
counter-terrorism measures. Colombian law has tried to adjust to the several transformations of its internal 
armed conflicts and the respective changes in the behavior of terrorists. However, throughout the political and 
military fight against terrorism there have sometimes been decisions made which are considered detrimental to 
human rights. Fortunately, some institutions of the State, as in the case of the Constitutional Court in relation to 
the Anti-terrorist Statute, have achieved that the anti-terrorism measures respect human rights and constitutional 
principles. In this regard, the main commitment of the Colombian State in the global fight against terrorism is 
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to continue preventing terrorist acts and suppressing terrorist organizations while respecting the human rights 
of both terrorists and non-terrorists. Thus, the State guarantees that it is not repeating the atrocities perpetrated 
by the terrorists who it is trying to punish.

5	 The anti-terrorist international instruments in Argentina, 
	 Chile and Colombia

The most important legal document at the regional level is the “Inter-American Convention against 
Terrorism” of 2002135, adopted by the State Parties of the Organization of American States (OAS).136 The 
Convention starts by recognizing the threat that terrorism poses to democratic values, as well as to international 
peace and security, and seeks a strengthening hemispheric cooperation for the prevention, combating, and 
elimination of terrorism. The Convention is based on previous regional meetings and documents,137 and 
establishes an integral framework of principles and measures related to the juridical aspects of terrorism, 
cooperation between States, and fundamental rights which cannot be ignored by national legislations in their 
anti-terrorism laws and proceedings.

The Inter-American Convention explicitly points out the obligatory respect of Human Rights in the 
context of anti-terrorism measures. In its Article 15 it is established that:

Human rights:
1.	 The measures carried out by the state parties under this Convention shall take place with full respect 

for the rule of law, human rights, and fundamental freedoms.
2.	 Nothing in this Convention shall be interpreted as affecting other rights and obligations of states and 

individuals under international law, in particular the Charter of the United Nations, the Charter of the 
Organization of American States, international humanitarian law, international human rights law, and 
international refugee law.

3.	 Any person who is taken into custody or regarding whom any other measures are taken or proceedings 
are carried out pursuant to this Convention shall be guaranteed fair treatment, including the enjoyment 
of all rights and guarantees in conformity with the law of the state in the territory of which that person 
is present and applicable provisions of international law.

After the adoption of the Inter-American Convention against Terrorism, in 2002, the Inter-American 
Commission on Human Rights issued a report on Terrorism and Human Rights.138 The Commission undertakes a 
“rights-based approach” and focuses on the scope and potential limitation of some particular rights,139 and stresses 
that it is necessary to follow the doctrines of necessity, proportionality and non-discrimination.140 The Report 
recalls the 1906 resolution of the General Assembly of the Organization of American States, which states that:

1.	 To reiterate that the fight against terrorism must be waged with full respect for the law, human rights, and 
	 democratic institutions, so as to preserve the rule of law, freedoms, and democratic values in the Hemisphere.
2.	 To reaffirm the duty of the member states to ensure that all measures taken to combat terrorism are in 
	 keeping with obligations under international law.141

Later in 2007, and recalling the above mentioned documents as well as Resolutions 2035,142 2143143 
and 2238144 of the General Assembly of the OAS, through Res. 2271 the General Assembly more clearly 
repeats the limits and conditions which must be respected in anti-terrorism campaigns. Thus, in the document 
Protecting Human Rights and Fundamental Freedoms While Countering Terrorism,145 the Assembly resolved 
in its first articles:
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1.	 To reaffirm that the fight against terrorism must be waged with full respect for the law, including 
compliance with due process and human rights comprised of civil, political, economic, social, and 
cultural rights, as well as for democratic institutions, so as to preserve the rule of law and democratic 
freedoms and values in the Hemisphere.

2.	 To reaffirm that all member states have a duty to ensure that all measures adopted to combat terrorism 
are in compliance with their obligations under international law, in particular international human 
rights law, international refugee law, and international humanitarian law.

3.	 To urge all member states, with a view to fulfilling the commitments undertaken in this resolution, to 
consider signing and ratifying, ratifying, or acceding to, as the case may be and as soon as possible, 
the Inter-American Convention against Terrorism and the American Convention on Human Rights; and 
to urge the states parties to take appropriate steps to implement the provisions of those treaties.

4.	 To request the Inter-American Commission on Human Rights (IACHR) to continue promoting respect 
for and the defense of human rights and facilitating efforts by member states to comply appropriately 
with their international human rights commitments when developing and executing counterterrorist 
measures, including the rights of persons who might be at a disadvantage, subject to discrimination, 
or at risk as a result of terrorist violence or counterterrorist initiatives, and to report to the Permanent 
Council on the advisability of conducting a follow-up study.

The regional conventions in matters of terrorism ratified by Argentina, Chile and Colombia can be 
summarized as follows:

Regional Convention and 
Incorporation into National Law Argentinian Law Chilean Law Colombian Law

Convention to Prevent and Punish the Acts of Terrorism Taking the Form of Crimes 
Against Persons and Related Extortion that are of International Significance (1971) – – Ley 195

12/07/1995

Inter-American Convention Against Terrorism (2002) Ley 26.023 
18/04/2005

Decreto 263
10/02/2005

Ley 1.108
07/12/2007

On the whole, within the international framework against terrorism, Argentina, Chile and Colombia are 
part of the following conventions:

International Convention and 
Incorporation into National Law Argentinian Law Chilean Law Colombian Law

Convention on Offences and Certain Other Acts Committed on Board Aircraft (1963) Ley 18.730
07/08/1970

Decreto 711
17/12/1974

Ley 14
01/02/1973

Convention for the Suppression of Unlawful Seizure of Aircraft (1970) Ley 19.793 
11/09/1972

Decreto 147
19/04/1972

Ley 14
01/02/1972

Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation 
(1971)

Ley 20.411
30/05/1973

Decreto 519
09/09/1989

Ley 4
15/10/1974

Convention on the Prevention and Punishment of Offences against Internationally 
Protected Persons, Including Diplomatic Agents (1973)

Ley 22.509
21/10/1981

Decreto-Ley 1.593
10/12/1976

Ley 169
09/12/1994

International Convention against the Taking of Hostages (1979) Ley 23.956 
07/08/1991

Decreto 989
08/01/1982

Ley 837
18/07/2003

Convention on the Physical Protection of Nuclear Material (1980) Ley 23.620
02/11/1988

Decreto 1.121
17/10/1994

Ley 728
30/12/2001

Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving 
International Civil Aviation, Supplementary to the Convention of 1971 (1988)

Ley 23.915
02/04/1991

Decreto 519
09/09/1989

Ley 764
05/08/2002

Convention for the Suppression of Unlawful Acts against the Safety of Maritime 
Navigation (1988)

Ley 24.209 
24/06/1993

Decreto 793
08/08/1994 –

Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms 
Located on the Continental Shelf (1988)

Ley 25.771 
15/09/2003

Decreto 793
08/08/1994 –

Convention on the Marking of Plastic Explosives for the Purpose of Detection (1991) Ley 24.722 
19/11/1996

Decreto 1.301
31/10/2000

Ley 831
14/07/2003

International Convention for the Suppression of Terrorist Bombings (1997) Ley 25.762 
11/08/2003

Decreto 519
06/02/2002

Ley 804
02/04/2003

International Convention for the Suppression of the Financing of Terrorism (1999) Ley 26.024 
19/04/2005

Decreto 163
13/09/2002

Ley 808
28/05/2003

International Convention for the Suppression of Acts of Nuclear Terrorism (2005) – Decreto 252
30/04/2011 –

Amendment to the Convention on the Physical Protection of Nuclear Material (2005) – – –

Protocol to the Convention of 1988 (2005) – – –

Protocol to the Protocol of 1988 (2005) – – –
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6	 Comparative conclusions and proposal
In Latin America, anti-terrorism legislation follows international developments with regard to policies 

and measures aimed at preventing and sanctioning terrorist acts. This means that national legislations often 
do not actually and solely focus on the internal socio-political reality of each country. Quite the contrary, the 
national normative order gives in to the pressure of international and sometimes unilateral interests, which are 
not closely related to the necessities of the country. This can be displayed by a closer examining the already 
mentioned Laws on the Financing of Terrorism in Argentina, Chile and Colombia. Thus, we are pointing 
out our disagreement with all of the reforms which are inspired by external legislation or which obey to 
political demands from powerful countries or international organizations (e.g. U.S.A., FATF, etc.), when those 
amendments do not really fit into the internal context.146

However, this criticism does not mean that States are not obliged to ratify international instruments for 
the protection of the human rights of suspects or for international cooperation in the context of the prevention 
and sanction of terrorism. We have seen how Argentina, Chile and Colombia have ratified almost all instruments 
and that they were even very active in the preparation of them. Further, each State shall not only ratify, but 
concretely contribute to an effective implementation of these instruments and to a correct application of them.

If the legislation on terrorism does not observe human rights and constitutional principles, the risk of 
violating the rights of suspects and of condemned people always exists, and in such a way, the whole rule of 
law and the concept of an illustrated penal law is broken down. In these cases, the suspects are not seen any 
more as citizens or as social individuals, but as enemies or even as non-persons. For about ten years now, 
discussions concerning the relationship between war and criminal law have become frequent. It has been even 
explicitly formulated, theorized and proposed by the German scholar Günther Jakobs, who is in favor of an 
“enemy criminal law” or an “enemy penalty” (Feindstrafrecht).147 According to this approach there are some 
individuals who cannot be seen as “persons”, as they are not citizens anymore and must be excluded from 
society because they represent a social menace. Criminal law should apply different rules to these enemies 
such as the forward displacement of punishability without reducing punishment in spite of this displacement; 
rights and guarantees are reduced or even denied, and the criminal legislation becomes war legislation. These 
individuals do not have to be punished by the criminal system, but to be fought against as enemies. The proposal 
of Jakobs is, according to him, a real, and not ideal, way to deal with the limits of law. This reality can be 
observed within the government and the legislation, which are currently acting according to these ideas. Good 
examples of this problematic trend are how Chile is treating the mapuche people in the framing of the mapuche 
conflict, or how Colombia is dealing with terrorists and presumed terrorists among the “common” public.

As we have seen, each country has a different idea of what terrorism is. Of course there are some common 
points between the different concepts of “acts of terrorism”, “terrorist organization”, etc., but there is not a 
unique definition. Further, it seems not to be useful to develop such a definition of terrorism at the international 
level since it would not fit into the concrete national realities of the different States.148 We rather suggest to not 
speak of terrorism as a crime, but of terrorism as a method in cases of grave offences committed in a specific 
way. The idea of terrorism as a method has been already suggested, for example, in the Chilean Parliament 
while discussing a bill of law for the amendment of the Anti-terrorism Law. In addition, this possibility has 
been evaluated within the literature on terrorism.149 A list of features of this method is not able to be proposed 
yet, but we emphatically claim that research and theoretical analysis shall advance in this direction.

As a consequence of this method-perspective, the implementation and application of anti-terrorism 
legislation should not be addressed to “terrorists”, as a specific category of person with a special label, but 
to individuals who are suspected to have committed offences in a very specific way; the legislation would 
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then not be a “war” or a “fighting” legislation, but principled legislation orientated to prevent the use of 
this method. These differences are not only terminological, but also conceptual. This means that the notion 
of “terrorism” would be understood from a complete different perspective. The individuals would not be 
considered as enemies; the legislations would probably be in agreement with the rule of law and human rights. 
To this respect, it is finally worth mentioning that the role of tribunals is crucial in order to channel the right 
application of law. The Colombian Constitutional Court, for example, has declared an anti-terrorism law as 
unconstitutional because it violated constitutional principles; similarly, the Inter-American Court of Human 
Rights has condemned Peru because of its anti-terrorism legislation, which did not respect due process rules.150

If the legislation is in agreement with the rule of law and respectful of human rights, and if judges 
assume a high responsibility for the correct application and control of this legislation, we have no doubt that 
in the future anti-terrorism normative will be more and more constructive.
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